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4 INTRODUCTION

Ott, Jenia Peteva, Stephen Pethick, Tommi Ralli, Bernard Ryan, Vilenas
Va.dapalas, Vaidotas Vaicaitis, Wojciech Sadurski, Jo Shaw, Laine Skoba
Primos Vehar, Neil Walker, Bruno De Witte, Jiri Zemanek, Jan Zielonk;
anfi Jacques Ziller. I would also like to thank Elizabeth Davison, Mary
Leighton, Melissa Macbeth, Jane O’Regan, Finola O’Sullivan and others
at CUP for their contribution in the preparation of this book.

Overview of the accession process

The European Union’s enlargement that took place on 1 May 2004 is in
many respects unprecedented.! Firstand foremost, its sheer scale outnum-
bers previous enlargements— twelve countries were in the process of acces-
sion negotiations, and ten countries have joined: Poland, Hungary, the
Czech Republic and Slovakia from the so-called Vishegrad block; Estonia,
Latvia and Lithuania from the Baltic region; Slovenia from the former
Yugoslavia; and Malta and Cyprus from the Mediterranean. In previous
rounds of enlargement, up to three countries have joined at a time: the
United Kingdom, Ireland and Denmark in 1973; Greece in 1980; Portugal
and Spain in 1986; and Austria, Sweden and Finland in 1995. Further,
this enlargement has immense political significance as ‘a reunification of
Burope’:? the enlargement project aims to rectify historical injustice for
countries that had suffered under the Soviet yoke, and bolster the zone of
political stability and security in Europe. Unlike past enlargement prac-
tice, a pre-accession process of ‘unprecedented length and complexity’
was designed, involving a sophisticated set of pre-accession instruments,
strategies and policies.?

For the CEE accession countries, membership of the European Union,
along with joining NATO, has formed the main foreign policy goal since
the breakdown of the Communist regime. Although in the early years

I See on enlargement e.g. M. Cremona (ed.), The Enlargement of the European Union (Oxford
University Press, 2003); A. Ott and K. Inglis (eds.), Handbook on European Enlargement
(T. M. C. Asser Press, The Hague, 2002); C. Hillion (ed.), EU Enlargement: A Legal Approach
(Hart, Oxford, 2004); H. Grabbe and K. Hughes, Eastward Enlargement of the European
Union (The Royal Institute of International Affairs, London, 1998); P. C. Miiller-Graff (ed.},
East Central Europk and the European Union: From Europe Agreements to a Member Status
(Nomos, Baden-Baden, 1997); S. Nello and K. Smith, The European Union and Central
and Eastern Europe: The Implications of Enlargement in Stages (Ashgate, Aldershot, 1998);
M. Maresceau (ed.), Enlarging the European Union: Relations Between the EU and Central
and Eastern Europe (Longman, London and New York, 1997).

2 M. Cremona, ‘Introduction’ in Cremona, Enlargement of the European Union, p. 2.

3 Ibid, p. 2.
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EU membership was not a self-evident path, and alternative relation-
ships, such as forming an economic area or a loose form of confedera-
tion, were offered by the EU’s leaders, the CEE countries insisted on the
prospect of full membership in order to avoid remaining in a geopolitical
‘grey zone’. The prospect of enlargement was ultimately opened in the
Copenhagen Summit of the European Council in June 1993. In that sum-
mit, a threefold set of criteria, widely known as the ‘Copenhagen Criteria)
were defined for membership.* The first criterion is a political one, requir-
ing demonstration of stability of institutions that guarantee democracy,
rule of law, human rights and the protection of minorities. Secondly, there
is the economic criterion, under which a country must be a functioning
market economy, able to cope with competitive pressures and market
forces within the EU. The third was a legal criterion, according to which
the country must be able to take on the obligations of membership, that
is harmonise its national law with more than 80,000 pages of the so-called
acquis, the entire body of Community law. The possibility of accession
was further defined in Article O of the Maastricht Treaty (TEU), which
provides that ‘any European State may apply to become a member of the
Union’.

Based on Article O TEU, Hungary and Poland opened the chain of
submitting accession applications in the spring of 1994, followed in the
next couple of years by the other countries. The preparations for accession
started with a comprehensive ‘screening’ of the national legislation with
regard to its compatibility with EU acquis. This was followed by a gigantic
task of harmonisation (sometimes termed approximation) of national law
with EU law. A set of ‘pre-accession instruments’ or so-called ‘conditional-
ity documents) including the White Paper and the Accession Partnerships,
were developed by the EU to assist the countries in their adaptations, pro-
viding at the same time a basis for the Commission’s supervision over the
meeting of the obligations. Since 1997, the Commission regularly assessed
the process of harmonisation in its annual Progress Reports. It is inter-
esting to note that the pre-accession strategies were specifically designed
for the eastward enlargement. According to the Commission, these are
unnecessary should, for instance, Switzerland or Norway want to become
EU members, since they ‘already meet all of the membership criteria’®

4 Bull. EC 6-1993, Pt 1.12-13,

> See European Commission, 1999 Composite Paper, Reports on Progress Towards Accession
by Each of the Candidate Countries, COM (1999)500 final, 13 October 1999, p. 2, cited in
M. Maresceau, ‘Pre-Accession’ in Cremona, Enlargement of the European Union, p. 11.
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The central basis of the relationships between the EU and the CE.E
candidate countries in the pre-accession period has lain in the Associ-
ation Agreements or so-called Europe Agreements.G. These Agre.ements
established an association between the EU and individual countries, af1d
aimed to help the countries to achieve their goal ?f EU mernl?ershlp.
Initially designed by the Commission as an alternatlYe to accession, the
Europe Agreements gradually evolved towards th.e main vehicle for acces-
sion. The Agreements, alongside the pre-accession 1nst}‘uments and. t].1e
complex process of legal adaptations, will be explored in more detail in
chapter 4. o o

In July 1997, the Commission recommended in its ‘OPIIII?DS attached
to the Agenda 2000 to commence accession negotiations with five QEE
countries — Hungary, Poland, the Czech Republic, Slovenia and Estonia —
as well as with Cyprus. Although none of the Central and Egste;n
European applicants were found to fully satisfy the Cope.nhagen Criteria,
the Commission was of the view that the selected countries would be able
to meet the conditions in the medium term. The invitation was confirmed
by the Luxembourg European Council, after which the nf:gotiations were
formally opened on 30 March 1998 under the UK Pres'ldency. Tt.xe sec-
ond round of countries were invited to join the accession negotiations
in December 1999 in the Helsinki European Council; the negotiations
were opened in February 2000. This group consisted of Slovakia, Latvia,
Lithuania, Romania and Bulgaria, as well as Malta. In the course of acces-
sion negotiations, which were structured along thirty?one so-called ‘nego-
tiation chapters) the terms of adoption, implementation a}lfi enforf:ement

of the acquis were agreed, as well as exceptions and transition periods. .
In October 2002, the Buropean Commission recommended to admit
to the EU eight candidate countries from CEE, plus Qyprus anq Malta.
Bulgaria and Romania were expected to achieve their EU-readlnfess as
of 2007 onwards. Following Ireland’s approval of the Nice Treaty in thF
notorious second referendum in October 2002, the European Counf:ll
announced in its Brussels Summit the biggest enlargement in the EU’s his-
tory. The Accession Treaties were signed on 16 April 2003 in the European
Council Summit in Athens, and were then submitted to the Member Stegtes
and to the candidate countries for ratification. In the latter, the ratification

i 1348/1), Romania
6 Europe Agreement with Hungary (O] 1993, L347/1}, Pol‘and (0] 1993,
(0) f994—,gL357/1), Bulgaria (O] 1994, 1358/1), Slovakia (O] 1994, 1359/1), the gzech
Republic (O] 1994, L360/1), Latvia (OF 1998, L26), Lithuania (07 1998, L51), Estonia (O]
1998, L68) and Slovenia (O] 1999, L51).
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involved the adaptation of national constitutions and the holding of acces-
sion referendums, which will be the key topic of this book.

As already mentioned, the process of expansion is set to continue.
Romania and Bulgaria are continuing negotiations, and are expected to
enter the EU from 2007 onwards. These two countries have been joined by
Croatia, which submitted its application for accession in February 2003,
and has completed the so-called ‘screening process’ Turkey continues
on the waiting list, although its Association Agreement was concluded
already in 1963, and it formally applied for EC membership in 1987. In
the Helsinki European Council of 1999, Turkey was finally granted the
status of a candidate country; however, negotiations will not be opened
until the country is found to meet the political criteria for accession. The
controversies surrounding Turkey’s membership notoriously include it
being an Islamic (albeit a secular) country; its territory being partly in
Europe but predominantly in Asia; its size — with almost 68 million people
it would be the second biggest country after Germany; and a troublesome
albeit improving record of human rights protection.

Last but not least, it should be noted that enlargement has motivated
Political and economic change not just in the candidate countries: the
incentive of potential future membership has equally proved a powerful
tool for economic and political reforms in the neighbouring countries.”
This is especially the case with the troubled region of the Western Balkans.

7 See %n more detail M. A, Vachudova, ‘Strategies for Democratization and European Inte-
gration in the Balkans’ in Cremona, Enlargement of the European Union, pp. 141-60, and
K. Smith, ‘The Evolution and Application of EU Membership Conditionality’ in Cremona
Enlargement of the European Union, pp. 105-40. ,

Constitutional adaptations in the ‘old’
Member States

Transfer of sovereign powers: main models

The cornerstone of national constitutions is the idea that sovereignty is
vested in the people. Accordingly, national constitutions establish the pou-
voir constituant’s agreement as to how sovereign powers are distributed
and exercised in the state, and embody the idea that no supreme power
can be imposed outside the constitutionally established mechanisms. The
first exception to this principle was the application of international law in
internal legal orders: the Permanent Court of International Justice estab-
lished in its Wimbledon decision of 1923 that obligations undertaken by
states under international treaties do not harm sovereignty but are its
attribute.! In 1951, a number of European countries decided to yield
sovereign powers to supranational institutions by creating the European
Coal and Steel Community. To legitimise such a step, France, Germany
and Ttaly relied on the provisions permitting limitations of sovereignty
or the transfer of sovereign powers to international organisations, which
had been introduced in the post-War constitutions. The Benelux coun-
tries introduced similar provisions some years after entering into ECSC
or EEC.2 As new treaties were concluded and more countries joined, the
picture of constitutional authorisation for European integration became
more diverse. In particular, the Maastricht Treaty led in many coun-
tries to the introduction of provisions on transfer of powers to the EU,
and to amendments concerning various specific aspects of EU member-
ship. Since a number of comprehensive and insightful accounts about
the adjustment of the constitutions for EU membership in individual

1 S. S, Wimbledon, PCIJ, Ser. A No. 1 (1923) 25.

2 The Netherlands amended the Constitution in this respect in 1953, Luxembourg in 1956
and Belgium in 1970. See in more detail on the original six Member States, B. De Witte,
‘Constitutional Aspects of European Union Membership in the Original Six Member States:
Model Solutions for the Applicant Countries?’ in A. Kellermann, J. De Zwaan and J. Czuczai
(eds.), EU Enlargement: The Constitutional Impact at EU and National Level (Asser Press,
The Hague, 2001), p. 65 et seq.



